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UNITED STATES OF AMERICA

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
GREAT FALLS DIVISION
UNITED STATES OF
AMERICA,

CR 08-33-GF-CCL

Plaintiff,
vs.

UNITED STATES’ RESPONSE
TO DEFENDANTS’ FIRST
AND SECOND MOTIONS TO
DISMISS

JOHN DOE, aka Robert Borko,
ALEKSANDRS HOHOLKO,
JEVGENIJS KUZMENKO, and
VITALIJS DROZDOVS,
Defendants.
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The United States, by and through its counsel, Ryan M. Archer,
Assistant United States Attorney, hereby files this response to
JEVGENIJS KUZMENKO’s (“Kuzmenko”) first and second motions to
dismiss. This response addresses the arguments raised by Kuzmenko,
but applies to all the defendants collectively since they joined the
motions to dismiss.
As detailed below, the defendants lack standing to challenge dual
criminality and other procedural requirements of the extradition treaty
between the United States and the Netherlands. In any case, the
Dutch fully complied with dual criminality requirements. Defendants
also cannot claim that detention in the Netherlands violated due
process because that constitutional provision does not apply to foreign
governments applying their own laws. Finally, defendants claim there
is not probable cause supporting the charges in the Indictment, but
since the Indictment is valid on its face, the defendants cannot
challenge the grand jury’s determination.
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Background
A.

The Offense

Between December 20, 2007, and January 11, 2008, John Doe,
aka Robert Borko, engaged in a series of unauthorized intrusions into
the D.A. Davidson (“Davidson”) computer system and stole account
information of 220,000 client files. Borko demanded $80,000 in
exchange for disclosing security vulnerabilities to Davidson and
destroying any confidential information stolen from the computer
system.
Davidson contacted law enforcement and notified the United
States Secret Service of the breach. The Secret Service worked with
Davidson to “negotiate” with Borko and determine his identity and
location. From February 8, 2008, to February 18, 2008, the Secret
Service corresponded with Borko to set up delivery of the demanded
money to the Netherlands through Western Union transfers. Borko
specifically identified Hoholko and Kuzmenko as individuals who would
pick up these money transfers.
In subsequent correspondence Borko designated Kuzmenko as the
individual who would pick up a Western Union transfer in the
S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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Netherlands on February 14, 2008. See Def.’s Exhibit 1 at 2-3.1 Secret
Service agents wired the money to the Netherland’s in Kuzmenko’s
name, but placed a “suspend/hold” order on the transfer so the money
would not actually be disbursed. Although someone with knowledge of
the wire transfer sent to Kuzmenko inquired about the availability of
the money on February 14, 2008, it was never picked up. Id. at 18-19.
The next day, a second wire of $1,500 was sent to the Netherlands
and picked up by Hoholko who provided Western Union with his
Latvian passport for identification. On February 18, 2008, Hoholko
attempted to pick up another transfer in Einhoven, Netherlands.
Agents of the Netherlands High Tech Crime Unit saw Hoholko
attempting to pick up the money and arrested him. They also arrested
Drozdovs, who drove Hoholko to pick up the transfer. A gun and money
transfer receipts were found in the car, and Kuzmenko was arrested in
the apartment where Drozdovs and Hoholko were staying. Drozdovs’
cellular telephone was seized and contained a text message referring to

1

Defendant’s Exhibit 1 is the United States’ request for extradition and is
filed under seal at clerk’s docket 32, Kuzmenko’s Memorandum in Support of
Motion to Vacate Trial Schedule.
4
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one of the transfers from Davidson to the Netherlands. Id. at 3. Each
of the defendants made a statement in interviews with Dutch police.
B.

The Extradition Proceedings

All three defendants were arrested on Dutch charges on February
18, 2008. The next day, Judge Strong signed a complaint and arrest
warrant for the defendants, and the United States requested a
provisional arrest warrant under Article II of the extradition treaty
between the United States and the Netherlands. Gov. Exhibit 1. The
Dutch received the request on February 20, 2008, dismissed local
charges and held the defendants in custody pending extradition
proceedings. All three defendants are citizens of Latvia.
A Montana grand jury Indicted the defendants a month later in a
five count Indictment in this case. In Counts I, II and V, the
Indictment charged the three Latvians with conspiracy, aiding and
abetting extortion, and receiving money obtained by extortion. An
arrest warrant for defendants was issued on March 20, 2008, specifying
the three charged offenses. See Def.’s Exhibit 1 at bates # 361. Shortly
after the Indictment was filed, the United States submitted an
extradition request to the Netherlands which included the Indictment,
S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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arrest warrant, affidavits of AUSA Michael Lahr and Special Agent
Brian O’Neil, and the statutory language of the charged offenses. Def.’s
Exhibit 1.
The defendants challenged their extradition at various levels in
the Dutch legal system. The Dutch Minister of Justice authorized final
extradition in an order dated April 14, 2009. As is clear from the
decision, a Dutch court authorized extradition on the Indictment on
August 11, 2008. Kuzmenko appealed to the Supreme Court which
authorized extradition on March 3, 2009. See Gov. Exhibit 2 and
Exhibit 3 at 2 (§ 3.1 and 3.3).2 Even after this final decision,
Kuzmenko’s counsel “announced that interlocutory proceedings will be
started,” which further delayed the extradition. Gov. Exhibit 2 at 1.3
Section 4 of the Minister of Justice’s final decision addresses some
2

Government’s Exhibit 2 comprises two diplomatic letters from the
Netherlands granting extradition of Kuzmenko et al., along with the final decision
in Dutch. Exhibit 3 is a rough, uncertified translation of the Dutch extradition
decision. The government apologizes for the absence of a certified translation, but
the undersigned contacted Kuzmenko’s counsel on December 18, 2009, and January
28, 2010, to offer assistance in obtaining whatever Dutch documents were required.
No response was provided to the inquiries and it was not until the current motions
were filed that the government became aware that Kuzmenko was claiming that he
had insufficient documentary evidence regarding the extradition decisions. A
certified translation would require time in excess of the motions response deadline.
3

The extradition decision references only Kuzmenko, but identical decisions
exist for Drozdovs and Hoholko.
6
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of Kuzmenko’s challenges to the extradition. In section 4.1, Kuzmenko
challenged extradition under Article 9, paragraph 3(b) of the Treaty.
Gov. Exhibit 3 at 2. That paragraph states that an extradition request
must provide evidence, “according to the law of the Requested State,
[that] would justify that person’s arrest and committal for trial if the
offense had been committed there.” Gov. Exhibit 5 at 7. The
extradition decision explains that the Dutch court in Rotterdam ruled
that the documents met the requirements of this section. Gov. Exhibit
3 at 2. In the end, the Minister of Justice authorized extradition for
prosecution on the offenses listed in the March 20, 2008, arrest warrant
“insofar as those facts relate to the period of March 8, 2002, [ ] and in
mid 2006.” Gov. Exhibit 3 at 4.
Significantly, the acts in this case that are charged in the
Indictment occurred in 2007 and 2008. The Department of Justice did
not possess the Dutch decision until it became an issue in these
motions. Upon discovering this error, the Dutch Ministry of Justice
was contacted and issued a letter explaining that the dates of March 8,
2002, until mid 2006 was “mistakenly part of the decision.” Gov.
Exhibit 4. The Ministry of Justice clarified that “The extradition is
S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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allowed – also by the Court en Supreme Court – for all the counts in
the indictment.” Id.
Argument
I.

Defendants have no standing to assert noncompliance with extradition treaty requirements that
could have been asserted by the Netherlands.

Kuzmenko argues that since the government chose to invoke the
extradition treaty between the United States and the Netherlands
“Plaintiff must follow the terms of the Treaty . . . and prove that it has
done so.” Def.’s Br. at 12. He claims that this Court should dismiss the
case for lack of personal jurisdiction since the government has not
proved a finding of “dual criminality,” and failed to list the
extraterritorial nature of the charged offenses as required by the
treaty. Def.’s Br. at 7-12.
Defendants’ arguments fail to accord with basic precepts of
personal jurisdiction and international law. The purpose of an
extradition treaty is to bind “two countries to surrender fugitives to one
another under certain circumstances.” United States v. Najohn, 785
F.2d 1420, 1422 (9th Cir. 1986). The treaty “does not purport to limit
the discretion of the two sovereigns to surrender fugitives for reasons of
S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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comity, prudence, or even as a whim. Nor does it purport to describe
the procedural requirements for extradition incumbent on the
rendering country.” Id.
It is also well established that “[p]ersonal presence of a defendant
before a district court gives that court jurisdiction over him regardless
of how his presence was secured.” United States v. Zammiello, 432 F.2d
72, 72 (9th Cir. 1970). This principle is embodied in international law
through the “Ker-Frisbie” doctrine which “establishes that the means
by which a defendant is brought within [the court’s] jurisdiction does
not affect a state’s power to bring him to trial.” United States v. Valot,
625 F.2d 308, 309 (9th Cir. 1980) (citing Frisbie v. Collins, 342 U.S. 519
(1952) and Ker v. Illinois, 119 U.S. 436 (1886)).
In contradiction to these principles, Kuzmenko cites United States
v. Rauscher, 119 U.S. 407 (1886) (decided on the same day as Ker) for
the proposition that “A defendant may not be prosecuted in the United
States in violation of the terms of an extradition treaty.” Def.’s Br. at
11. But Rauscher has not been read so broadly by the Ninth Circuit.
Instead, in the Ninth Circuit an individual has no standing to
assert the rights and provisions of an extradition treaty that could have
S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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been asserted by the extraditing country. In United States v.
Antonakeas, the defendant objected to the district court’s jurisdiction
because the in the process of his extradition from Germany a deadline
listed in the treaty was violated. 255 F.3d 714, 718 & n.3 (9th Cir.
2001). The Court discussed Rauscher, explaining that it “recognized
the right of a person extradited to enforce what has become known as a
‘specialty’ provision in a treaty – a requirement that the receiving
country may proceed against the person extradited only for offenses
that are enumerated in the treaty and upon which extradition actually
rested.” Id. at 719. But Antonakeas distinguished Rauscher and
concluded that “unlike the substantive right of specialty, procedural
violations do not give rise to individually enforceable rights.” Id. at
720.
The Court reasoned that a defendant could raise a specialty
treaty violation because the extraditing country would have no recourse
to raise a claim that United States courts were prosecuting a defendant
for offenses not listed in the extradition. But foreign authorities could
have refused extradition on other alleged violations of the treaty, such
as a blown deadline or other procedural violations. The Court
S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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concluded that once Germany determined that the treaty provisions
were fulfilled and extradition was proper, “there is no policy reason to
accord . . . standing to raise” a missed extradition deadline. Id.
Additional Ninth Circuit cases have acknowledged that
extradition treaties do not accord defendants individually enforceable
rights outside of a “specialty” argument. In United States v. Merit, the
Court explained that “[e]xtradition arrangements serve primarily to
protect the interests of the requesting and asylum states, not the
interests of the extraditee.” 962 F.2d 917, 920 (9th Cir. 1992). The
Court went on to quote a distinguished international law treatise,
noting that “There is no case known to this writer anywhere in the
world where a claim made in the requesting state by an extradited
person after his return that such requirements have been violated in
the requested state has resulted in a ruling in favor of the extraditee
(and which would have resulted in the invalidation of the extradition
and the release of the returned claimant).” Id. at 920 n.2 (quoting M.
Cherif Bassiouni, International Extradition: United States Law and
Practice 319-20 (2d ed. 1987)); see also Valot, 625 F.2d at 310
(explaining that “even where a treaty provides certain benefits for
S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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nationals of a particular state . . . individual rights are only derivative
through the states.” (internal quotations and citations omitted)).
In this case defendants have no standing to assert their alleged
treaty violations in this Court. First, Kuzmenko asserts there was no
finding by a Dutch court concerning the dual criminality of offenses in
this case. Def.’s Br. at 7. This is clearly an alleged procedural violation
of the treaty because the Netherlands was obviously in a position to
write as much or as little as it desired to satisfy itself of the dual
criminality requirement. Because the Netherlands extradited
defendants, even if they failed to make a specific finding of dual
criminality, it would be a procedural issue that defendants lack
standing to raise under Antonakeas.
Likewise, Kuzmenko’s argument that the extradition request
failed to list the “extraterritorial” applicability of the charged offenses
is merely a procedural violation that the Dutch could have asserted if
they did not assent to extradition on those grounds. Again, Antonakeas
bars defendants’ standing on this issue.
The only possible remaining “substantive” claim made by
Kuzmenko regards dual criminality itself. Although unclear, it appears
S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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that Kuzmenko may also be arguing that the United States has a duty
to establish dual criminality in this Court by citing to a foreign statute
punishable by a year or more imprisonment. Def.’s Br. at 8. But the
United States has no such obligation since the Dutch already satisfied
themselves that extradition was proper.
Once more, under Antonakeas the Dutch could have refused to
extradite on grounds of dual criminality. Since they are not now
objecting, and recently confirmed that defendants are extradited on the
charges in the Indictment (Gov. Ex. 4), defendants should not have
standing to challenge that decision in this Court. Moreover, in United
States v. Van Cauwenberghe, the Ninth Circuit followed the Third
Circuit in holding that Johnson v. Browne, 205 U.S. 309 (1907)
“precludes any review” of a foreign “court’s decision as to the
extraditable nature of the offense. . . .” 827 F.2d 424, 429 (9th Cir.
1987). Under Van Cauwenberghe, this Court has no authority to review
the Dutch decision that the charged offenses are extraditable.
In conclusion, this Court has personal jurisdiction over the
defendants because they are now personally before the court.
Defendants do not allege any violation of “specialty” under Rauscher,
S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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and lack standing to challenge procedural violations of the treaty under
Antonakeas. And finally, review of a foreign court’s decision as to the
extraditable nature of the offense, such as dual criminality, is
precluded by Van Cauwenberghe.
II.

Even if defendants had standing to assert individual
rights under the extradition treaty, dual criminality
is established in this case.

“Under the principle of dual criminality, an extraditee is subject
to extradition only for those offenses that are crimes in both the
requesting and asylum countries.” Merit, 962 F.2d at 921. As
Kuzmenko notes, dual criminality is embodied in Article 2, sections 1
and 2, and Article 9 section 3(b), of the extradition treaty between the
Netherlands and United States. See Gov. Exhibit 5 at 4, 7.
Dual criminality is established if the charged offenses are listed in
the treaty’s schedule of offenses. In Oen Yin-Choy v. United States, the
petitioner claimed that the charged offenses failed to satisfy the dual
criminality requirement. 858 F.2d 1400, 1404 (9th Cir. 1988). The
Ninth Circuit held that the charged offenses “are listed in the schedule
of offenses referred to in Article III of the Treaty. Thus, the Treaty

S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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specifically refers to the offenses with which Oen is charged, and the
requirement of dual criminality is met.” Id. at 1405.
Dual criminality is established if a foreign court concludes that
there is sufficient evidence to put the defendant on trial had the offense
been committed in that country. In Merit, the defendant claimed that
South Africa failed to make a dual criminality determination. While
South Africa never identified a specific comparable crime, it did
conclude that a prima facie case had been made for two counts in the
indictment and determined that “there was sufficient evidence to put
Merit on trial had the offense been committed in the Republic.” Merit,
962 F.2d at 922. The Ninth Circuit held that the South African court’s
analysis that the crime would be similarly charged in South African
courts fully complied with dual criminality. Id.4
In this case, dual criminality is established because: (1) the
extradition treaty specifically includes the charged offenses; and (2) the
Dutch court concluded that a prima facie case had been established.

4

It should be noted that Merit was decided prior to Antonakeas which
clarified that defendants lack standing to raise procedural violations of a treaty.
Thus, under current law as discussed above, there should be no standing to raise
the argument that the extraditing country failed to make a proper dual criminality
determination.
15
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Defendants are charged with conspiracy (Count I), extortion (Count II),
and receiving money obtained from extortion (Count V). The schedule
of offenses listed in the Dutch extradition treaty specifically include
extortion and “receiving, possessing or transporting anything of value
knowing it to have been unlawfully obtained.” Gov. Exhibit at 12
(offense numbers 12 and 13). While conspiracy is not listed separately,
the conspiracy charge here is derivative of the charges for extortion and
receipt of extorted money. Under Oen Yin-Choy, this is sufficient to
establish dual criminality.
The Dutch court also specifically concluded that the facts in the
extradition request satisfied Article 9, paragraph 3(b) of the treaty.
Gov. Exhibit 3 at 2 (section 4.1). That section of the treaty requires the
Netherlands to “justify that person’s arrest and committal for trial if
the offenses had been committed there . . .” Gov. Exhibit 5 at 7. In
finding that this section of the treaty had been satisfied, the Dutch
concluded that there was sufficient evidence to try the defendants in
the Netherlands, and under Merit this sufficiently satisfies the dual
criminality requirement.

S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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In sum, even if defendants had standing to challenge dual
criminality, it is clear that the Dutch courts made an adequate finding
supported by the schedule of offenses in the treaty.
III. Kuzmenko’s detention throughout extradition
proceedings does not violate Due Process because
that constitutional right does not apply to the acts of
a foreign government.
Kuzmenko makes several allegations concerning his prolonged
pretrial detention. He claims that his 24 month pretrial detention
violates constitutional due process rights, and cites several European
opinions for the proposition that his detention was excessive under
European legal principles. Def.’s Br. at 13-14. But if Kuzmenko felt
that his detention in the Netherlands violated European legal
principles, he should have raised those issues in Europe. Those
principles have no bearing or precedential value on the present posture
of this case.
The only issue before this Court regarding defendants’ pretrial
detention is whether it violated Due Process under the United States
Constitution and/or the Bail Reform Act. In this regard, defendants
first appeared in this Court on October 26, 2009. They have been

S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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detained here for about four months. During that time no defendant
has requested a detention hearing. All defendants agreed to a
continuance. It is disingenuous for defendants to now claim that their
detention in the United States contributed to a violation of due process
rights when they have not even requested the process that was due by
way of a detention hearing. Moreover, defendants are only paroled into
the United States for purposes of prosecution, and have no ties to the
community or means of livelihood here. See United States v. Townsend,
897 F.2d 989, 996 (9th Cir. 1990) (explaining that the lack of
defendants’ ties to the United States supported detention).
So defendants’ only real argument is that their 20 month
detention pending extradition in the Netherlands violated due process
in the United States. Unfortunately, constitutional due process does
not apply to acts of foreign governments. In Wentz v. United States, the
defendant argued that the court lacked jurisdiction because he was
denied an attorney in Mexico and had no proceedings there before being
turned over to the United States. 244 F.2d 172, 176 (9th Cir. 1957).
The Ninth Circuit explained that since defendant did not allege any
action by officers of the United States the argument would have to be
S:\crim\2008R00046\Response to Motion to Dismiss.wpd

18

Case 4:08-cr-00033-CCL Document 53

Filed 02/19/10 Page 19 of 25

that “the defendant was denied ‘due process’ in Mexico by Mexicans.”
Id. The Court held that such a claim “is no legal concern of an
American court.” Id.
This conclusion is based on the principles of comity underlying
treaties with foreign nations. In Sahagian v. United States, an
American citizen detained in Spain under an extradition treaty sued
federal officials for violating his constitutional rights. 864 F.2d 509 (7th
Cir. 1988). The Seventh Circuit explained that the United States does
not have the right or “power to insist that the Spanish courts comply
with the United States’ laws concerning extradition proceedings or
criminal procedure.” Id. at 514. In other words:
it is not the business of our courts to assume the responsibility for
supervising the integrity of the judicial system of another
sovereign nation. Such an assumption would directly conflict
with the principle of comity upon which extradition is based.
Id. The Court went on to explain that such comity applied to “cases
where a person claims to have been denied constitutional rights in a
foreign extradition proceeding.” The Court ultimately held that
“merely detaining an individual pending his extradition to the United
States” simply does not present a case where due process can be

S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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applied to acts of a foreign government. Id.; see also United States v.
Lira, 515 F.2d 68, 71 (2d Cir. 1975) (explaining that the “DEA can
hardly be expected to monitor the conduct of representatives of each
foreign government to assure that a request for extradition or expulsion
is carried out in accordance with American constitutional standards.”).
Here, the defendants were arrested on Dutch charges on February
18, 2008. Local charges were dropped and they were held pending
extradition since February 20, 2008. The first Dutch ruling held them
extraditable in August 2008. Defendants decided to appeal that ruling,
and received a second ruling in March 2009. Gov. Exhibit 3 at 2.
They then initiated “interlocutory proceedings” until ultimately
extradited. Gov. Exhibit 2 at 1-2. Defendants make no claim that an
officer of the United States caused their detention in the Netherlands
at any time, or that the Dutch engaged in any action that “shocks the
conscience.” Indeed, much of their detention was self-wrought since
they continued to appeal extradition decisions while remaining in
custody. As in Wentz and Sahagian, the fact that the Dutch detained
defendants pending extradition is no legal concern of American courts.

S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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Defendants are barred from challenging the adequacy
of the evidence supporting an indictment returned by
a legally constituted grand jury.

In Kuzmenko’s second motion to dismiss, he claims that the
charges in the Indictment against him should be dismissed because
they are not supported by probable cause. Def.’s Memorandum in
Support of Second Motion to Dismiss at 5-8. Kuzmenko’s argument
fails because it runs contrary to the entire history and purpose of our
grand jury system.
“An indictment returned by a legally constituted and unbiased
grand jury . . . if valid on its face, is enough to call for trial of the charge
on the merits.” Costello v. United States, 350 U.S. 359, 363 (1956). In
holding that the Grand jury could rely on hearsay testimony, Costello
held that if “indictments were to be held open to challenge on the
ground that there was inadequate or incompetent evidence before the
grand jury, the resulting delay would be great indeed.” Id. The Court
held that such a result would require a “kind of preliminary trial to
determine the competency and adequacy of the evidence” which is not
required by the Fifth Amendment. Id. Costello further held that
allowing indictments to be challenged on the ground that they are not
S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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supported by adequate or competent evidence “would run counter to the
whole history of the grand jury institution, in which laymen conduct
their inquiries . . . .” Id. at 364.
Following Costello, the Supreme Court more recently decided
United States v. Williams, 504 U.S. 36 (1992). In Williams the Court
explained that motions to “quash indictments based upon the
sufficiency of the evidence relied upon by the grand jury were unheard
of at common law in England.” Id. at 53. And the American tradition
is that there is no “authority for looking into and revising the judgment
of the grand jury upon the evidence, for the purpose of determining
whether or not the finding was founded upon sufficient proof. . . .” Id.
at 54; see also Reyes v. United States, 417 F.2d 916, 919 (9th Cir. 1969)
(holding that it has been “repeatedly stated and well established that
an indictment cannot be attacked on the ground that the evidence
before the grand jury was incompetent or inadequate.”).
Here, the Indictment against Kuzmenko and his co-defendants
was returned on March 20, 2008, by a legally constituted and unbiased
grand jury. Defendants have made no allegations of any impropriety in
the grand jury proceedings, nor could they. Thus, the Indictment is
S:\crim\2008R00046\Response to Motion to Dismiss.wpd
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valid on its face and the Supreme Court has refused to allow challenges
to the adequacy and competency of the evidence at this stage in the
proceedings.
The Supreme Court’s concern that preliminary trials would ensue
if such a challenge were allowed is confirmed by the facts of this case.
The government has disclosed over 2500 pages of discovery, including
technical reports and foreign documents. Multiple search warrants
were issued, physical evidence was seized, foreign witnesses were
developed and defendants’ statements were recorded. To present a full
probable cause hearing would be a trial unto itself. Costello and
Williams clearly bar such challenges to a lawful Indictment returned by
the grand jury, and Kuzmenko’s motion to dismiss on these grounds
should be denied.
Conclusion
For the foregoing reasons, Kuzmenko’s first and second motions to
dismiss should be denied. To the extent Hoholko and Drozdovs joined
these motions, they should be denied as well.
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DATED this 19th Day of February 2010,

MICHAEL W. COTTER
United States Attorney,

/s/ Ryan M. Archer
Assistant U.S. Attorney
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DATED this 19th day of February 2010,

MICHAEL W. COTTER
United States Attorney,
/s/ Ryan M. Archer
Assistant U.S. Attorney
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